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	Advice to the HRLRC in respect to international human rights remedies available in respect of conditions of remand detention of persons accused of terrorist offences


1 Instructions

The Human Rights Law Resource Centre (“HRLRC”) is investigating participating in possible action in relation to the conditions in which certain men are being held on remand in the Acacia Unit of Barwon Prison, Victoria.
These men (“the Defendants”) have been charged with terrorism offences. 
By email dated 13 June 2006, you requested us to advise as to the strengths, weaknesses, advantages and disadvantages of submitting:
(a) a Communication(“HRC Communication”) to the Human Rights Committee (“HRC”) under the First Optional Protocol to the ICCPR (“the First Optional Protocol”) in relation to alleged violations of arts 6, 7, 9, 10, 14 and 26 of the ICCPR;
(b) an Individual Complaint (“IC Health”) to the UN Special Rapporteur on the Right to Health (“SR Health”) in relation to an alleged violation of art 12 of the ICESCR;
(c) an Individual Complaint (“IC WGAD”)to the UN Working Group on Arbitrary Detention (“WGAD”) in relation to an alleged violation of art 9 of the ICCPR;
(d) an Urgent Appeal (“IC Torture”) to the UN Special Rapporteur on Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (“SR Torture”) in relation to an alleged violation of art 7 of the ICCPR; and 

(e) a letter (“Request for Action”) to the UN Special Rapporteur on the Promotion and Protection of Human Rights while Countering Terrorism (“SR Terrorism”).
These matters are discussed below.

2 Executive Summary

None of the options investigated are certain to achieve any change in conditions for the Defendants, even if they result in the HRC, the WGAD, the SR Health, the SR Torture or the SR Terrorism corresponding with the Commonwealth Government in respect of the conditions in which the Defendants are being held.

(a) HRC Communication

A HRC Communication appears to be the most likely action to result in a response from the Commonwealth Government, however the requirement that all domestic remedies be exhausted, and the time it would take to receive a HRC View, may mean that it is not a realistic option.  While a request for urgent action would be more expeditious, there is some uncertainty as to whether we could show that irreparable harm would occur if the urgent action was not requested.  We will need to investigate this option further.

(b) WGAD Opinion

Opinions of the WGAD may be given in a more timely manner, however it appears that previous opinions have not been considered to be persuasive by the Commonwealth Government.  In addition, it may be difficult to show that the conditions of the Defendants’ detention fit within the WGAD’s mandate.

(c) Special Rapporteurs

While correspondence from a Special Rapporteur may not be as persuasive as correspondence from the HRC, there are benefits to considering an IC Health, IC Torture or a Request for Action from the SR Terrorism.  Such complaints could be made simultaneously with each other, as well as with either a HRC Communication or an IC WGAD, and they can be made on an urgent basis.
In particular, the current study being undertaken by the SR Terrorism titled “Australia: Study on Human Rights Compliance While Countering Terrorism” means that the SR Terrorism is aware of the terrorism legislative regime in Australia, and may be particularly well placed to consider a Request for Action in respect of the Defendants’ conditions of detention.

3 Procedural Issues - The merits of making submissions to International Sources
3.1 Communication to the HRC

The Optional Protocol provides a mechanism for individual complaints to be made in relation to the ICCPR.  The Optional Protocol is a separate treaty which was ratified by Australia on 25 September 1991.  By ratifying the Optional Protocol, Australia has recognised the competence of the HRC to receive communications from persons within Australia alleging violations of the ICCPR.

The review of a HRC Communication involves consideration of the admissibility of the communication in addition to consideration of the merits (ie whether there has been a violation of one of the rights set out in the ICCPR).  The HRC generally reviews the admissibility and merits simultaneously, however in some cases each will be reviewed independently.
Admissibility

There are a number of admissibility requirements which must be satisfied before the HRC will review the merits of a communication.  The majority of these are unlikely to be an issue here.  Stated briefly, these are:

(a) the complainant must be the victim of a violation, 
 or where the complainant is a third party (such as the HRLRC), the complainant must have sufficient authorisation to make the communication.  This is discussed further below;

(b) the HRC must have jurisdiction over the matter.
  Australia is a party to the Optional Protocol, and the alleged violations occurred within the geographic boundaries of Australia, therefore this is satisfied;

(c) the HRC Communication must be compatible with the provisions of the ICCPR.  That is, the alleged violation must relate to a right actually protected by the treaty;

(d) the HRC Communication must be in writing and cannot be anonymous;
(e) the HRC Communication must be sufficiently substantiated, and not manifestly ill-founded.  If the HRC believes that the facts or arguments have not been sufficiently developed, it may reject the claim as insufficiently substantiated at the admissibility stage; 
(f) all domestic remedies must have been exhausted.
  This is discussed further below; and

(g) there must be no other international investigations underway in relation to the matter. 
  This is discussed further below.

Identity of Complainant - would the HRLRC have sufficient authorisation to make a HRC Communication?

Article 1 of the Optional Protocol requires that a victim must be the person to bring a HRC Communication.  However, there are a number of situations in which the HRC will permit a third party to submit a HRC Communication.  
Rule 90(b) of the HRC’s Rules of Procedure allows for an alleged victim to appoint a representative to conduct the HRC Communication on his or her behalf.  If the HRLRC were to represent the alleged victims, the HRC would require written evidence of such authority, generally in the form of a power of attorney.  If written evidence is received, there is nothing to suggest that an application made by the HRLRC, as opposed to by the Defendants, would be viewed any more or less favourably.
Exhaustion of domestic remedies

The complainant must show that all domestic judicial and administrative remedies have been utilised before making a HRC Communication. 

There are a number of exceptions to this rule, as follows:
(h) where local remedies are not available, because:

(i) there is no legal process available to protect the rights violated;

(ii) access to the courts or other legal procedures to bring the claim related to the right has been denied; or

(iii) there is no legal aid available; or
(i) where local remedies are not effective in bring relief, because:

(i) there is no independent arbitrator available;

(ii) the prior case law concerning the violation of the right which is the subject of the complaint indicates that there is no real possibility of a remedy;

(iii) there is a consistent pattern of violations which makes recourse to legal proceedings meaningless;

(iv) for any other reason, the available procedures are unlikely to provide effective relief; or

(v) the domestic procedures would involve unreasonable delay; or the courts have delayed hearing the complaint for an unreasonable length of time. 
 

State parties often argue that a communication is inadmissible due to a failure to exhaust all domestic remedies.  See for example, Brough v Australia (“Brough”)
.  However, this decision held that a domestic remedy is not required to be utilised if taking action to exhaust that remedy “would be manifestly futile or cannot reasonably be expected from the complainant”.
  This suggests that the issue of whether a complainant has exhausted all domestic remedies will be considered having regard to the capacity and circumstances of the complainant (in that case, a 16 year old Aboriginal boy).  It is unclear from the judgment what the effect of competent legal representation would be.

The decision in Brough raises a number of interesting issues in relation to the administrative and judicial remedies available in Australia with respect to complaints about conditions of imprisonment:

(j) Administrative remedies

The applicant had made complaints to the Aboriginal Deaths in Custody officer and to the Governor of the correctional centre.  He had not, however, filed a complaint with the Ombudsman, the Minister for Corrective Services or the Serious Offenders Review Council.  With respect to the Ombudsman, the HRC noted that this avenue is not an effective remedy as the decision of the Ombudsman would not be binding.  With respect to the remaining bodies, the HRC accepted the applicant’s claim that “he had not been informed about these or any other administrative remedies and that he was barely able to read or write at the time of his segregation”.
(k) Judicial review

The HRC noted that as most of the conditions imposed were consistent with domestic law, the applicant could not have successfully challenged the decisions of the prison authorities.  In relation to a potential negligence claim, the HRC felt that this would be futile, and therefore not an effective remedy. The HRC concluded that although, “in principle, judicial remedies were available, pursuit of these remedies would have been futile and therefore not required”.

We understand that to date the Defendants have not sought any domestic remedies, although their options are currently being considered by their legal advisors.  If any domestic action is to be taken in this regard, it must be concluded before any HRC Communication is made. 

It is possible that by virtue of the legal advice being provided to the Defendants, they could be seen to be in a different position from the complainant in Brough, particularly in relation to administrative remedies.

Therefore there is some risk in relying on the HRC’s comments in assuming that in the present matter the HRC would consider that all domestic remedies had been exhausted.  It would be advisable for the Defendants to take further action, in particular in relation to any available administrative action, before any HRC Communication was made. 
No Other International Investigations

Article 5(2)(a) of the Optional Protocol provides that the HRC shall not consider any communication from an individual unless it has ascertained that the same matter is not being examined under another procedure of international investigation or settlement.

Although on its face this may appear to preclude all other communications with international bodies (including Special Rapporteurs and Working Groups), commentary suggests that only individual complaints proceedings before other United Nations human rights treaty bodies, such as the Committee Against Torture, or individual proceedings before regional human rights bodies, will constitute procedures of international investigation or settlement for the purposes of art 5(2)(a).  It therefore appears to be possible to make a concurrent applications to the HRC as well as a Special Rapporteur or Working Group.
Procedure
The HRC prefers to receive communications in the form of its Model Complaint Form,
 which is designed to facilitate examination of reported violations of the rights set out under the ICCPR.
Communications made to the HRC are referred to the HRC’s Special Rapporteur on New Communications (“HRC SRNC”).  The HRC SRNC decides whether a HRC Communication should be registered.
Once registered, a HRC Communication in relation to violation of rights in Australia would be forwarded to the Commonwealth Government for comment on the admissibility and merits of the communication.  The Commonwealth Government would have six months to submit its comments.  The complainant would then have two months to respond.  The final review by the HRC can take a number of years.
In comparison to other treaty bodies, the HRC takes the longest time to determine its cases.  On average, from the time a complaint is registered, decisions relating to admissibility take up to two years, and final decisions on the merits can take up to four years.

There is no time limit for making a HRC Communication.  However, the HRC suggests that it is preferable to make a communication as soon as possible after the exhaustion of domestic remedies.

Remedies

Once the HRC has reached a view on the admissibility and merits of a complaint, it provides a decision known as a View (“HRC View”).  Where a HRC View states that there has been a violation, the State party has three months to provide comments as to how this violation has been redressed.

A HRC View is not legally binding, however the HRC states that around 20% of HRC Views which find a violation and insist on redress are respected and followed-up by the relevant State.

Interim Measures

Rule 86 of the HRC’s Rules of Procedure provides that the HRC SRNC may issue a request to the State party concerned to take interim measures to avoid “irreparable harm”.

Such measures should be expressly requested in the original communication, including a detailed explanation as to why interim measures would be necessary.  In such circumstances, there is no requirement to show that all domestic remedies have been exhausted.
In this present case, the Defendants are being held on remand, and the conditions are arguably interfering with their lawyers’ ability to defend them.  There may therefore be grounds on which to submit that the HRC SRNC should request the Commonwealth Government to take interim measures.  Further review of case law would be required to ascertain whether or not the HRC SRNC would be likely to grant interim measures in this case.

We have been unable to find any information as to how effective HRC requests for interim measures have been.  It seems unlikely that they would be considered more persuasive than a HRC View and, in light of the fact that they do not follow a final decision, governments may be less likely to act in response.
3.2 Individual Complaint to the UN Working Group on Arbitrary Detention

The WGAD was established to investigate and report to the UN Commission on Human Rights (now the Human Rights Council) on cases of arbitrary deprivation of liberty.  The WGAD has a mandate from the Human Rights Council to investigate cases of deprivation of liberty imposed arbitrarily or otherwise inconsistently with the relevant international standards set forth in the Universal Declaration of Human Rights (“UDHR”) or in the relevant international instruments accepted by the State or States concerned, provided that no final decision has been taken in such cases by domestic courts in conformity with domestic law.
The WGAD is composed of five independent experts and holds three sessions per year, during which it adopts opinions.

Admissibility

The WGAD does not require local remedies to be exhausted in order for an IC WGAD to be considered by the WGAD.
  
The secretariat checks whether an IC WGAD falls under the WGAD’s mandate as soon it is brought before the WGAD.
The WGAD will not examine allegations of torture or inhuman conditions of detention, but refers such cases to the competent body.  If the alleged violation fundamentally has to do with the lawfulness of detention, the complaint will fall within the WGAD’s mandate.  The WGAD has a procedure to avoid unnecessary duplication amongst the international human right complaints mechanisms.  If the same case has been brought before another thematic or geographical group such as a Special Rapporteur, the WGAD will still consider the IC WGAD.  If the same case has been brought before the HRC, the WGAD secretariat will contact the complainant to ask whether the complainant wishes to continue the process with the HRC or with the WGAD.
Criteria used

In determining whether detention is arbitrary, the WGAD refers to the UDHR and other relevant international instruments, particularly the ICCPR.  Where appropriate it will also refer to criteria drawn from the Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment and the Minimum Rules for Prisoners.

Deprivation of liberty will not be arbitrary if it results from a final decision taken by a domestic court which is in accordance with both domestic law and relevant international standards contained in the UDHR and other relevant international instruments accepted by the state concerned. 

The WGAD states that it will consider detention to be arbitrary if it falls into one of the following categories:

(a) it is clearly impossible to invoke any legal basis justifying the deprivation of liberty (Category I); 

(b) the deprivation of liberty results from the exercise of the rights or freedoms guaranteed by articles 7, 13, 14, 18, 19, 20 and 21 of the UDHR and, insofar as States parties are concerned, by articles 12, 18, 19, 21, 22, 25, 26 and 27 of the ICCPR (Category II); 

(c) the total or partial non-observance of the international norms relating to the right to a fair trial, spelled out in the UDHR and in the relevant international instruments accepted by the States concerned, is of such gravity as to give the deprivation of liberty an arbitrary character (Category III). 

It appears that none of these will apply to the Defendants.  In practice, the WGAD has considered other matters which would relate to the conditions in which the Defendants are being held.
  Further research is required in order to determine whether the Defendants might be able to make a complaint to the WGAD in relation to the Standard Minimum Rules for the Treatment of Prisoners.
Procedure

A communication to the WGAD may be submitted by the individual directly concerned, their family, their representatives or non-governmental organisations for the protection of human rights.  The party submitting the communication is called the “source”.

The source should complete and submit to the Secretariat the “model questionnaire”,
 providing details of the individual’s identity, arrest and detention.

The WGAD then forwards the communication to the relevant State Government through diplomatic channels.  The relevant Government would have an opportunity to respond to the allegations within 90 days.  After this, the WGAD offers the source an opportunity to comment on the Government’s response.

Unless further information is required from the parties, the WGAD then adopts an opinion and makes recommendations to the relevant Government.  Three weeks later, the opinion is sent to the source.  The opinions are published in an annex to the report presented by the WGAD to the Human Rights Council at each of its annual sessions.

The average time from when a communication is sent by the WGAD to the relevant Government, to the adoption of an opinion in the case is 6 to 9 months.
  This does not take into account the length of time for WGAD to initially process the case.

Delay may occur if the WGAD requests further information from either the source or the government concerned.  If the WGAD considers that it is unable to obtain sufficient information on the case, it may suspend the case provisionally or definitively.

Remedies

The WGAD does not have any treaty powers to compel a government to take or cease any action.  It was resolved in 1997 that, consistent with its mandate as an investigative and reporting body, the WGAD would adopt an “opinion” on a case, rather than a decision.
The WGAD notes in its annual reports what actions have been taken by a government in response to its opinion.
The Australian government has not been receptive to findings and recommendations of the WGAD so far as they relate to Australia.  The WGAD’s report on detention of asylum seekers following its visit to Australia in 2002 was rejected by the Commonwealth Government.
 

Urgent Appeals
The WGAD has an “urgent appeal” procedure for cases in which there are sufficiently reliable allegations that a person may be detained arbitrarily and that the continuation of the detention may constitute a serious danger to that person’s health or life.  In such cases the WGAD will send an urgent appeal to the Minister for Foreign Affairs of the relevant state, requesting the government to take appropriate measures.  Such an appeal is purely humanitarian and does not prejudge the WGAD’s final assessment as to whether the deprivation of liberty is arbitrary or not.  In 2005, 181 urgent appeals were sent by the WGAD to 56 governments concerning 565 individuals, and 32 governments informed the WGAD of measures taken to remedy the situation of the detainees.
 
3.3 Individual Complaint to the UN Special Rapporteur on the Right to Health

The present SR Health is Mr Paul Hunt.

The SR Health has a mandate to focus on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health, as reflected in international conventions including art 25(1) of the Universal Declaration of Human Rights; art 12 of the ICESCR; and the right to non-discrimination in art 5(e)(iv) of the International Convention on the Elimination of All Forms of Racial Discrimination.  
Amongst other matters, the role of the SR Health is to:

(a) receive information on alleged violations of the right to health, which may be in the form of Individual Complaints, as well as other communications; and

(b) where that information is considered reliable, to respond by writing to the Government concerned: 

(i) inviting comment on the allegation;

(ii) seeking clarification;

(iii) reminding the Government of its obligations under international law regarding the right to health; or 
(iv) requesting information on steps being taken by Governments to redress the situation.

The IC Health mechanism allows individuals to request an intervention by the SR Health, in the form of a communication to the State concerned in an alleged violation.  
Admissibility

Both affected individuals and any other persons or organisations (such as the HRLRC) will have standing to make an individual complaint.  
An IC Health does not require the complainant to show that all domestic remedies have been exhausted.
Where the facts fall within the scope of more than one mandate of the Human Rights Council, a Special Rapporteur may invite other mandated individuals (Special Rapporteurs, Working Groups, or similar) to make a joint intervention.

An IC Health will not be considered if it is obviously politically motivated or contains abusive language. 

Procedure

An IC Health must, at a minimum, include the following information:

(c) the names of the victims of the violation.  These will be disclosed to the State concerned in any communication that results from the IC Health;
(d) the identity of the alleged perpetrators of the violation;

(e) the identity of the person(s) or organisation(s) submitting the communication.  This information is kept confidential;

(f) the date and place of the incident(s) comprising the alleged violation; and

(g) a detailed description of the circumstances of the incident(s) comprising the alleged violation.

There is no suggested form for an IC Health.

Remedies

Where the SR Health receives credible information and makes a determination that by the act, consent or acquiescence of public officials there has been a violation of the right to health, he has discretion as to whether to issue a communication to the government concerned.
Such a communication usually takes the form of either:

(h) an “urgent appeal” letter, in relation to an alleged violation that is ongoing or about to occur.  While such a letter can be provided on an expeditious basis, it remains confidential between the SR Health and the relevant Government and the complainant may not be notified of the outcome, and it may be less persuasive as a result; or
(i) an “allegation” letter, which is used to communicate information about a violation that alleged to have already occurred.  
All communications transmitted to States by the SR Health, and any responses received, are included in the SR Health’s Annual Report to the Commission on Human Rights.  The SR Health also has the power to issue press releases or statements, which can highlight particular situations for the attention of other UN bodies and the international media.  

As the Special Rapporteurs are not appointed as a direct result of treaty obligations, there is no recourse in international law against States where they choose to disregard communications or urgent appeals from the Special Rapporteurs.  
As a relatively newly-established mandate, the SR Health does not wield particularly strong political or legal influence or power.  In 2005, the SR Health sent 38 communications and received 7 replies.

The fact that some of the men in Barwon Prison have been held in the Acacia Unit of Barwon Prison (an A-1 security-rated facility) and sometimes in solitary confinement since November 2005, may encourage urgent action by the Rapporteur.  We cannot advise with any certainty as to the likely effect of such a letter in the present case.
It is a priority for Special Rapporteurs to visit the country concerned.  The UN budget normally allows for two country visits per year for each Special Rapporteur.  Throughout the visit the Special Rapporteur is to request assistance and information from governments, non-governmental organisations and the wider community.  It is unclear whether a country visit would be undertaken in a case such as the present one.

In many cases, Special Rapporteurs will also hold dialogues with the State after a country visit or an urgent appeal regarding their findings, advice and observations.   These dialogues not only help to reinforce the severity of a given situation but may also act as a catalyst for the implementation of recommendations into domestic legislation.  This adds to the persuasiveness of a successful application to a Special Rapporteur.

3.4 Urgent Appeal to the UN Special Rapporteur on Torture and other Cruel, Inhuman or Degrading Treatment or Punishment

The present SR Torture is Mr Manfred Nowak.
The SR Torture has a mandate (amongst other matters) to transmit urgent appeals to States with regard to individuals reported to be at risk of torture, and communications on past alleged cases of torture.
The mandate of the SR Torture covers all countries, irrespective of whether the nation in question has ratified the Convention against Torture and Other Forms of Cruel, Inhuman or Degrading Punishment.

The SR Torture will take action in response to Individual Complaints where persons are feared to be at risk of:

(a) corporal punishment;

(b) means of restraint contrary to international standards;

(c) prolonged incommunicado detention;

(d) solitary confinement;

(e) “torturous” conditions of detention;

(f) denial of medical treatment and adequate nutrition;

(g) imminent deportation to a country where there is a risk of torture; and

(h) threatened or actual excessive use of force by law enforcement officials; or

(i) where legislation is to be enacted that will allegedly undermine the prohibition of torture (for example, providing impunity for acts of torture).

Procedure

The process for making an IC Torture is very similar to that outlined above regarding the SR Health (see paragraph 5.3 above).

Any person or organisation has standing to make an IC Torture in respect of the treatment of him or herself, or others.
There is a non-mandatory standard form questionnaire for the submission of an IC Torture.
  If the questionnaire is not used, the following minimum must be included in an IC Torture:

(j) the full names of the victims.  This information will be disclosed to the State in any resultant communication;
(k) the date on which the incident(s) of torture occurred, at least as to the month and year;

(l) the place where the person was seized and the place where the conduct complained of was carried out;

(m) an indication of the forces carrying out the conduct;

(n) a description of the form of torture used and the injuries/health detriments suffered as a result; and

(o) the name and address of the person(s) or organisation(s) submitting the report.  This information is kept confidential.

Copies (not originals) of relevant corroborating documents, such as medical or police records, should be supplied where it is believed such information may contribute to a fuller account of the incident.
Remedies

Where the SR Torture makes a determination that by the act, consent or acquiescence of public officials there has been an incident of torture, he has discretion as to whether to issue a communication to the Government concerned.

Such a communication usually takes the form of an “urgent appeal” letter.  While such a letter can be provided on an expeditious basis, it remains confidential between the SR Health and the relevant Government and therefore the complainant may not be notified of the outcome, and it may be less persuasive as a result. 

All communications transmitted to States by the SR Torture, and any responses received, are included in the SR Torture’s Annual Report to the Human Rights Council.  The SR Torture also has the power to issue press releases or statements, which can highlight particular situations for the attention of other UN bodies and the international media.  

The same concerns as to the persuasive effect of an urgent appeal letter from the SR Health (discussed above at paragraph 5.3), apply to such a letter from the SR Torture.

3.5 Letter to the UN Special Rapporteur on the Promotion and Protection of Human Rights while Countering Terrorism

The SR Terrorism is an independent expert appointed by the UN Commission on Human Rights (now the Human Rights Council) on 21 April 2005, with the specific mandate of assisting and supporting States in protecting and promoting human rights while countering terrorism.
  

Mr Martin Scheinin is the current SR Terrorism.

The SR Terrorism has a general mandate to contribute a realistic perspective to the intergovernmental debate on human rights by highlighting issues of concern to States potentially in breach of human rights as well as to the international community.  Amongst other matters, the SR Terrorism has a specific mandate to gather, request, receive and exchange information and communications from and with all relevant sources on alleged violations of human rights and fundamental freedoms while countering terrorism.
Admissibility

Any concerned party or individual can make a Request for Action to the SR Terrorism alleging individual or systemic human rights violation which falls within the scope of the SR Terrorism’s mandate.  
The conditions in which the Defendants are being held could be seen to fall squarely within this special mandate.
Procedure
There is no required or suggested form for a Request for Action.  Correspondence must be sent to the SR Torture through the Office of the UN High Commissioner for Human Rights.  Each request must contain:

(a) the author’s details;

(b) details of the alleged victim(s);

(c) date, place and detailed description of the violation;

(d) details of the alleged perpetrator; and

(e) details of any steps taken to investigate or remedy the violation.

Remedies
If the Request for Action was successful, the SR Torture would have a discretion to decide whether to send an “urgent appeal” or a “letter of allegation” to Australia.  These are substantially the same those which could be sent by the SR Health.  Please see discussion in paragraph 5.3 above.

Over the past two years the SR Terrorism has reported to the Human Rights Council on his missions to over 35 countries.

Naturally the success of any involvement of the SR Terrorism depends on how the Government and international community react to the findings of the expert.

SR Terrorism Study on Australian Human Rights Compliance While Countering Terrorism
The SR Terrorism is currently undertaking a study entitled “Australia: Study on Human Rights Compliance While Countering Terrorism” (“Australia Terrorism Study”). 
  We have been unable to determine what prompted the SR Terrorism to undertake this study.  The following submissions have been made: 
(f) a consideration of the main issues covered by the Australia Terrorism Study in a question and answer format, by Andrew Lynch, Ben Saul and George Williams, dated 13 March 2006;
 and 
(g) a joint submission by the Combined Community Legal Centres’ Group (NSW) Inc, the NSW Young Lawyers’ Human Rights’ Committee, the Australian Muslim Civil Rights Advocacy Network, and the Federation of Community Legal Centres (Victoria), dated 27 March 2006.
 
These are comprehensive submissions discussing the legislative regime designed to counter terrorism in Australia.  It could therefore be timely to make a Request for Action in respect of the Defendants conditions of remand to the SR Terrorism.
3.6 Additional avenues of complaint
Our instructions did not include investigation of the rights set out in the Convention against Torture and Other Forms of Cruel, Inhuman or Degrading Punishment,
 or of the relevant compliant mechanism, which involves making a communication to the Committee against Torture (“CT”).  

Although the admissibility requirements preclude making concurrent communications, a communication made to the CT would have an advantage over a HRC Communication in that, as the CT receives fewer communications than the HRC, it consequently has shorter time frames.

Please advise as to whether you would like us to research communications to the CT.

Kess Dovey and Radha Govil
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� Note that while it is generally accepted that special procedure mechanisms communicate only with States and State governments, there may be a possibility that the SR Health could communicate with the Victorian government directly.  It is suggested in one of the special procedures Fact Sheets that “[t]he experts do not only address States.  Several mandates require their holders to deal with non-State entities”: Fact Sheet 27: Seventeen Frequently Asked Questions about United Nations Special Rapporteurs, 11, <http://www.ohchr.org/english/�about/publications/docs/factsheet27.pdf>.


� Individual Complaints, Office of the United Nations High Commissioner for Human Rights (2004) <http://www.ohchr.org/english/bodies/chr/special/complaints.htm>.


� Contact details for addressing the IC Health can be found at: http://www.ohchr.org/english/bodies/chr/special/complaints.htm


� Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health, Paul Hunt: Addendum: Summary of communications sent to and replies received from Governments and other actors, December 2004-December 2005, E/CN.4/2006/48/Add.1, 5-6 (2006) <http://www.ohchr.org/english/bodies/chr/docs/62chr/ecn4-2006-48-Add1.doc


� http://www.ohchr.org/english/issues/torture/rapporteur/model.htm


� Commission on Human Rights Resolution 2005/80.


� http://www.naclc.org.au/docs/SR%20report0306(final).pdf


� http://www.gtcentre.unsw.edu.au/news/docs/submissionUNHumanRights.pdf


� http://www.naclc.org.au/docs/SR%20report0306(final).pdf


� The CAT was ratified by Australia on 8 August 1989.  On 28 January 1993, Australia made the requisite declaration recognising the jurisdiction of the Committee against Torture (in accordance with Article 22 of the CAT.
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